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FRANK M. LACEY*

Technology and Industrial Property
Licensing in Latin America:
A Legislative Revolution
On November 5, 1971 the President of the Republic of Colombia signed
and promulgated Decree #2153 of 1971.1 The major portion of the
Decree is devoted to the definition and regulation of foreign investment in
Colombia within the framework of the Andean Pact, of which Colombia is
a member. Sandwiched between the 54 Articles providing for gradual
divestiture of foreign holdings in Colombian companies, are ten articles
2
covering the importation of technology.

These provide for the review by a royalty committee of all contracts
related to the importation or exploitation of technology, patents, trademarks and technical services. 3 These contracts are to be evaluated, and
*B.A., University of Toronto (1954); J.D., University of Michigan Law School (1957);
General Attorney for Latin America, Chrysler International; Member, American Bar Association, State Bar of Michigan.
'Decree 2153 of Nov. 5, 1971. The decree regulates the earlier Decree 1299 of June 30,
1971 which was Colombia's enactment as internal law of the Andean Group's "Common Rule
for the Treatment of Foreign Capital and concerning Trademarks, Patents, Licenses, and
Royalties." See the analysis of this in Schliesser, Restrictions on Foreign Investment in the
Andean Common Market, INT'L LAWYER, Vol. 5, No. 3, p. 586; also on Foreign Investment
in Latin America, by the same author, Recent Developments in Latin American Foreign
Investment Laws INT'L LAWYER Vol. 6 No. 1. p. 64. On December 12th, 1971 the Supreme
Court of Colombia declared Decree 1299 to be unconstitutional. The decision will become
effective only when it has been signed by all of the justices of the Supreme Court, this
expected to occur around the end of January 1972. Prior to that time or thereafter the
Government could maintain the law in effect (and with it the regulations of Decree 2153) by
invoking a state of emergency under Article 122 of the National Constitution. Failing that it
would be necessary for legislation incorporating the law to be introduced and passed in the
Colombian legislature, the absence of such legislative process being the basis on which the
law was declared unconstitutional. The Colombian Government has insisted in numerous
public declarations that it intends to fulfil its undertakings as a member of the Andean group,
that is to say, to adopt Decision 24 and implement it as internal law by one means or another.
Consequently, unless there is a major policy change within the government, it can be expected
that Decree Laws 1299 and 2153, or laws very similar to them, will become law in Colombia
sometime
during 1972.
2
1d., Articles 23-33.
3
1d., Article 23. The law actually provides that technical service agreements be submitted
only to the exchange office. In fact it has been the practice under prior legislation with similar
provisions, for the Royalty Committee to review these agreements as well.
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approved or rejected, in accordance with the specific and general standards
established by this Decree.
Specifically, the contracts must contain clauses which identify in detail
all the elements of technology that are the subject matter of the contract,
determine the contractual value of each element thereof, and stipulate the
term of the contract and the form of payment.4 They may not contain any
of a series of ten types of clauses,. or other clauses with similar effects. 5
Prohibited are clauses "Tieing" the sale of capital equipment or other
merchandise, resale price maintenance provisions, clauses restricting production or competition, clauses restricting exports or reserving for the
licensor a total or partial purchase option, clauses requiring the payment of
minimum annual fees or the payment of fees for patents not in use, clauses
requiring the disclosure to the licensor of inventions or improvements,
clauses which require the licensee to bear the burden of taxes corresponding to the licensor, and of course, any other clauses with similar effects.
The Decree appears to prohibit payments of any kind to parent or related
companies, the definition of these relationships extending to include eco6
nomic, financial or administrative control.
Assuming a contract is acceptable under the specific requirements and
prohibitions it will then be evaluated against a series of nine general
criteria, which include its usefulness for the economic and social development of the country, the possibility of local manufacture without the
license, Colombia's balance of payments and its international agreements,
the life of the patents involved, the probable profits to be obtained from the
contract, the price of assets incorporating the new techniques, the market
area to which the product is destined, and its relationship to the human
7
resources of the country.
In the history of American business there may never have been a
contract which could be evaluated and approved against all of these criteria. Even so, what is most remarkable about this legislation is not its
severity, but the extent to which it copies or elaborates upon legislation,
policies and regulations being studied or already in effect in other Latin
American countries.
It is in fact one more element in a great movement sweeping the Latin
world, remaking what was formerly a nearly directionless, poorly enforced,
patch work of tax legislation affecting royalties and technology into a broad
network of policy, law and regulation.
4

1d., Article 27.
Article 28.
Article 25.
1d., Article 23. This decree is commented on further in the section of this paper on
Colombia.
5
1d.,
6
1d.,
7
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By its existence, this phenomena now belatedly acknowledges the importance of this subject area; in its stated objectives and operational strategies it will bring new light to bear upon international transfers of industrial
property right and other technology in an effort to determine their real
value to the countries involved.
It is the purpose of this Article, through an analysis of the historical
development of attitudes towards technology and royalties in seven major
South American countries during the past decade, to indicate the extent of
this change, and some of its causes. An attempt will also be made through
comparison of differing approaches in this area to identify the positive and
negative features of the new movement, and the new generation of problems which the foreign licensor and the local country can expect to encounter. The countries studied are Colombia, Peru, Argentina, Venezuela,
Brazil, Chile and Mexico.
Colombia
Of the countries studied, except for Brazil and Chile, Colombia has the
most extensive history of direct regulation of licensing and technical assistance agreements. In addition to taxing the revenue from such agreements,
Colombia has reviewed them individually for the past five years, before
granting the approval necessary for the remission of foreign currencies.
The Tax Aspect
Since 1960 all payments to beneficiaries resident abroad have been
subject to two taxes, both of 12%, the first payable when the liability was
credited on the books of the debtor licensee, and the second at the time of
remission.8 In 1967 the deductibility of payments for the transfer of intangible property rights, which included technical fees and royalties of all
kinds, was made subject to prior approval by the taxing authority. 9 In
practice this approval has been used as an ancillary means of enforcing the
policies of the Royalty Committee under Decree Law 444, also of 1967,
adding the penalty of non-deductibility to that of non-remittability which is
the direct result of rejection by the Royalty Committee under Law 444.
In 1967 Colombia also declared payments of this nature to parent
companies to be non-deductible.1 0 For Colombia this represented not only
8
Law 81 of 1960; Decree 437 of 1961; For the first 12%: Decree 1366 of 1967, Article
27; Decree Regulation 154 of 1968, Article 67; for the second 12%: Decree 1366 of 1967,
Article 31; Law 63 of 1967, Article 17; Decree Regulation 154 of 1968, Article 73.
9
Law 63 of 1967, Art. 4, Decree 385 Bis of 1970, Art. 3; Decree 1963 of 1971.
10
Law 63 of 1967, Article II. Decree 154 of 1968, Article 13.
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an extension into a specific area of its already existing tax legislation
tending to lump together the income of parent and subsidiary companies,
but also, in selecting this particular area in which to extend this principle,
the beginning of a policy against royalties and technical payments to
related parties, that has developed into the absolute prohibition of the
present legislation of Decree 2153 outlined above.
Direct Regulation: Review by Committee
Since 1967 the right to remit foreign currencies in payment of royalties,
commissions, trademarks, patents, as well as technical services, has been
directly regulated by Colombia's Momouth Decree Law 444 of March
22nd, 1967.11 This law as amended, distinguished between "royalties,
commissions, trademarks, patents and similar payments,"' 12 and "contracts
in foreign currency for the payment of technical, scientific, artistic, or any
13
other type of services.'
The former, prior to registration with the exchange office, had to be
submitted to a royalty committee for evaluation and approval. The latter
were subject only to registration with the exchange office. The approval of
the Royalty Committee was subject to a series of criteria, which included
the usefulness of the contract in the economic and social development of
the country, the possibility of producing the product without the license,
treaties to which Colombia was a party and international practice in this
area, the effect on the balance of payments, the extent of the market to
14
which the product was destined, and the life of a patent.
The exchange office, on the other hand, would register agreements for
technical services if they met the following pre-requisites: first that the cost
of the services did not exceed the usual price, and second, that the services
were socially, economically, technically or culturally useful for the country. 15 Thus, the Colombian legislation established more rigorous tests for
"royalty" payments than for "technical fees," if not by the enumeration of
criteria, then in all events in the mechanism for approval by a Committee
composed of high ranking cabinet officers from five different departments.
This Colombian legislation is plainly the source of the latter laws and
regulations on this subject matter, not only in Colombia but also in the
"Decree Law 444 of March 22, 1967, Among the relevant regulations of that Decree is
Decree 688 of April 20, 1967.
12Decree Law 688 of April 20, 1967, Article 6, which amends Article 102 of Decree Law
444.
"3Decree Law 444 cit. n. 11; Article 101.
"4See note 12.
15See note 13.
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other Andean Group countries. The criteria by which contracts were
judged respectively by the Exchange Office and the Royalty Committee,
have been compounded into a single list in the new Law 2153.16 Many of
them also appear in somewhat modified form in the decision 24 of the
Treaty of Cartagena, as adopted by the Andean Group countries in17
dividually through Laws and Regulations.
Perhaps the most significant aspect of the Colombian experience since
1967 has been the extent to which it has permitted the development of a
body of statistical knowledge regarding the nature of royalty and technical
assistance agreements. 18 There is every reason to believe that this experience, transmitted directly to the organizing commmittees of the Andean Group provided, if not the impulse, then at least the raw material for
the formulation of the policies of the Andean Group in this area. 19
Decree Law 2153
The outline of Decree Law 2153 at the beginning of this Article is
adequate for our purposes here. It is in fact a regulation of the Andean
Group's "Common Rule" adopted by Colombia as internal law. 20 It was
pointed out above that the criteria for approval in Law 2153 come directly
from the prior Colombia legislation. Although these agree in spirit and in
some detail with those of the "Common Rule," they do not dovetail
perfectly.
For instance Law 2153 continues to distinguish between technical service agreements and contracts for the payment of royalties; (there is no
basis for such a distinction in the Common Rule). In the main, they are
made subject to the same criteria, that is to say the list enumerated in
Article 23, and the prohibition against payment to related parties. However, only the Royalty Committee, (which reviews "royalty" agreements)
16
Compare
7

Article 23 of Decree Law 2153 supra note 1.
t Compare Article 18 of Decision 24 "All contracts covering the importation of technology and (or) patents and trademarks must be examined and submitted to the approval of
the competent organism of the respective member country, which is to evaluate the effective
contribution of the imported technology through estimation of its probable profits, the price of
the goods which incorporate the technology, and other specific means of measuring the effect
of the imported technology."
18See the analysis of this experience in C. V. Vaitsos, Opciones estrategicas en la
comercializaci6n de tecnologia: el punto de vista de los paises en desarrollo, COMERCIO
EXTERIOR, M6xico, Sept. 197 1. This paper was presented in expanded form as a work paper
in the drafting committees preparing Decision 24. The author actually participated in the
review of contracts under Decree Law 444 during 1968.
19
See note 18.
20 See note I supra. The Articles of the "Common Rule," dealing with technology are
analyzed in the section of this paper on Peru.
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and not the Exchange Office 2 1 (in its review of technical service agreements), is restrained from approving contracts with the prohibited clauses
enumerated in Article 28.
The Common Rule on the other hand does distinguish between Trademark agreements and Patent and Technology agreements in the types of
clauses which are prohibited.2 2 It remains to be seen how these differences
will be reconciled. Also of interest in the Colombian legislation is the
provision on payments to parent companies. Formerly a feature of the tax
law affecting deductibility, it has now become an absolute prohibition, and
the definition of parent company has been broadened to include economic,
23
financial or administrative control and, "sister companies.
Peru
The Peruvian example is more typical of the traditional Latin attitude
towards technical payments and royalties. Prior to 1970 there was no
attempt to regulate these directly or through exchange control. Only tax
legislation affected these payments.
The Tax Aspect
In this regard Peru is also representative in distinguishing between
"royalties" and "technical service fees," according more favorable treatment to the latter. A royalty was considered any payment in money or kind
originating from the transfer of dominion, use, or enjoyment of objects, or
from the permanent or temporary transfer of rights, when the amount
thereof was established in relation to units of production, sale, exportation
24
or any other point of reference.
Technical fees were defined as fees or remuneration for technical or
other advice rendered from abroad to persons or companies domiciled in
the country.2 5 Technical fees were taxed at an effective rate of 24%, there
being a presumed deduction of 40%, and a 40% tax applied to the balance. 26 Royalties were taxed on a graduated scale having for its base the
ordinary income tax rates, plus a surtax of 30% on the balance after
27
calculation of the ordinary income tax.
21

Law 2153 supra note 1,Art. 24.
See infra notes 41 and 42 vs note 43.
23Law
cited supra note 21, Article 25.
2
41ncome Tax Law of Peru; Supreme Decree 287-68-HC as amended by Decree Law
18150 of Feb. 17, 1970 Article 26; the sections on Royalties and Technical Assistance date
from earlier laws.
25d.,
Articles I le, 49d.
26
1d., Articles 49d; 84.
27
Decree Law 17580 of April 15, 1969.
22
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The theory of this tax would appear to be to treat royalties as remittances of profits, subjecting them to ordinary income tax, and to a surtax
equivalent to the dividend remittance tax of 30%.28 Administratively, the
tendency has been to treat as royalties, all payments based upon percentages of sales and units of production or other indices, not related to the
inherent value of technical advice. This tax treatment of royalties and
technical fees which is based upon a 1968 law does not appear to be
affected in. any way by the new direct regulations discussed below, nor
does there appear to be any intention to modify the tax laws as part of the
new system of direct regulations described below.
Direct Regulation
Less than 30 days after the appearance of the Andean Group's Common
Rule for the Treatment of Foreign Capital in December of 1970, Peru had
published in the form of regulations to its earlier General Law of Industries, a restatement of its industrial property law, encompassing patents,
trademarks, industrial designs, trade secrets and the like. 2 9 These new
regulations, which appear to codify the earlier Peruvian laws on the subject, also impose new direct controls on foreign licenses and technical
agreements.
The owner of any element of industrial property may license that element only with prior approval30 which in the case of contracts calling for
payments abroad will be granted by a Supreme Resolution issued jointly by
3
the Ministers of Economy and Finance, and Industry and Commerce. '
Registration of all contracts was required within 60 days, and provision
made for modification of existing contracts to bring them in line with the
standards established in the new regulation.32 Provision is also made for
the automatic cancellation of any patent where licensing is attempted in
violation of the law,3 3 and for obligatory licensing where the exploitation of
the registered patent is being prevented by importations on the part of the
34
patent holder which do not satisfy the market demand.
The Andean Group's Common Rule
On June 30, 1971., Peru enacted as internal law the Andean Group's
28

Compare with dividend remittance tax; Law cited supra note 24, Articles 61, 82.
Supreme Decree 0 11-71 IC-DS of January 27, 1971.
30
1d., Article 5 1.
31
1d., Article 52b.
32
1d., Disposiciones Transitorias, Quinta.
33
1d., Article 73.
34
1d., Article 74.
29
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Common Rule for the Treatment of Foreign Capital, 35 and on October
19, 1971 its own regulations pertaining thereto. 36 The sections of the
Common Rule relating to Technology warrant detailed examination because they provide the pattern for the Andean Group countries.
They require the submission to an appropriate government organism (in
Peru that organism is the same Office of Industrial Property designated to
receive and evaluate patent and trademark licenses), 37 of all contracts
covering importation of technology or relating to patents and trademarks. 38
The contract is to be evaluated as to the effectiveness of its technical
contribution, taking into account the probable profits to be generated, the
price of the goods incorporating the technology, and other specific means
of measuring the effect of the technology.
Secondly, there are a series of clauses either required or prohibited in
various types of agreements. All contracts must contain clauses identifying
the means of transfer of the technology, and assigning a contractual value
39
to each element, and must in addition, establish a term for the agreement.
Contracts for the transfer of technology or patents may not contain clauses
requiring the licensee to purchase capital goods, semi-finished products,
raw material, or other technology, or to use any personnel on a permanent
basis. Clauses requiring the acquisition of any of the above products may
be the subject of specific approval on an exceptional basis when the cost of
40
these does not exceed world market prices.
Also prohibited are clauses permitting a licensor to establish resale
prices, clauses containing restrictions on the volume or structure of production, clauses prohibiting the use of competitive technology, clauses
granting a total or partial purchase option to the licensor, clauses requiring
the cross licensing of improvements and inventions by the licensee, clauses
requiring the payment of royalties for patents not in use, and other clauses
41
of similar effect.
Unless specifically excepted, and then never to affect commerce within
the Andean Group, clauses limiting or prohibiting exportation are also
prohibited.4 2 In trademark agreements the following clauses are prohibited:
those prohibiting or limiting exports to particular countries, of the product
manufactured under the trade marks; unless excepted, clauses requiring the
35Decree
Law 18900 of June 30, 1971.
36
Decree Law 18999 of October 19, 197 1.
37
1d., Article 2d.
38 Law 18900 supra note 5, Article 18.
39
1d., Article 19.
40
1d., Article 20.
41
1d., Article 20.
42
1d., Article 20.
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use of raw material, semi-finished products, or capital equipment obtained
from the licensor; resale price maintenance clauses, or royalties for trademarks not used; commitments to employ permanent personnel supplied or
designated by the licensor. 3
Thirdly, foreign exchange will be authorized for the payment of approved contracts, but not when the technical contributions are supplied by
a parent or sister company, in which case the tax deduction will also be
disallowed. 44 Finally, there is established at the national and at the group
level a program to identify available technology, evaluate its use for the
45
member countries, and to develop native technology.
The regulation of October 20, 1971 established December 31, 1971 as
the date by which all contracts must be registered, and declared the
continuing validity of agreements existing prior to July 1, 1971, until the
Office of Industrial Property has reviewed and passed upon such con46
tracts.
Argentina
Although beset with perennial foreign exchange problems, until 1971
Argentina made no attempt to identify and control royalty and technical
assistance payments, but like Peru, limited its regulations of these to the
applicable tax laws. In that area, although it distinguishes between royalties
and technical fees, the treatment accorded them is virtually identical. A
royalty is defined as any compensation in money or currency for the
transfer of the dominion, use, or enjoyment of things, or for the transfer of
rights, the amount of which is determined in relation to a unit of production, of sales, or exploitation, whatever name may be given to such com47
pensation.
Technical assistance has no such well defined meaning, being a part of a
class of payments to beneficiaries rendering services from abroad, normally
exempt from Argentine Tax because of foreign source, but excepted from
that exemption by specific statutory provisions. Until recently such payments enjoyed a conclusively presumed deduction of 50% before application of a tax of 41%. The effective rate of 20.5% was increased in 1971

43id., Article 25.
441d., Article 21.
45d., Articles 22, 54, 55.
4Law 1899 supra note
, Articles 7, 8; Peru now also has exchange regulations which
require :additional filings to obtain foreign exchange for payment of royalties and technical
fees: Supreme Decree 004-7 I-E.F.; Article 27.
47
Argentina Income Tax Law, Law 11682 Article 44,
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to 32.8%.48 The same presumed deduction and tax rate were applicable to
royalty payments, and the same effective tax rate were applicable to royalty payments, and the same effective tax rate is currently applicable. 49 In
the case of payments for technical assistance the law establishes a limit of
3% of the sales or income used as the base for computing the payment, or,
50
if appropriate, 5% of the investment achieved by means of the assistance.
Among a series of laws enacted during 1971 designed to regulate foreign
investment and the outflow of foreign currencies, there appeared on July
21, the law on the Reconversion of the Automobile Industry. 51 In addition
to the dispositions relating to foreign investment in the supplier and terminal automobile industry, the law establishes, for the first time in Argentina,
52
It
a registry for patent, trademark, and technical assistance agreements.
provides that new contracts of this nature can be registered provided they
contain none of the following clavses: Clauses permitting the licensor to
regulate production, distribution, investment or research by the licensee;
clauses requiring the purchase of equipment or raw material from a given
source; clauses prohibiting exports; clauses providing for free cross licenses under patents or trademarks; resale price maintenance clauses;
clauses requiring payment of a royalty for licenses not used.53 The fee or
royalty, which may be paid only from profits produced by the goods or
services licensed, may not exceed 2% of the net sales. 54 After January 1,
1972 the right to remit royalties or technical fees will depend on registra55
tion and approval in accordance with the law.
Although the law in question applies only to the automotive sector, it
provided a pattern, very similar to the Andean group approach, for handling the importation of technology. In somewhat inverted fashion there
appeared on September 10, 1971, a law directed specifically towards the
control of the selection, cost, and use of imported technology. 56 This law
provides a national registry for all technical assistance and license agreements defining these broadly to include all acts having an effect within
Argentina, and requiring payments abroad in consideration for a wide
48

Former Tax: Id., Articles 55. 61(1): New Rate: Article 61(1)
Former Tax: Id., Article 64: New Rate: Article 61(1)
5
Income Tax Regulations, Article 45.
51
Law No. 19135 of July 21, 1971; See also the Foreign Investment Law No. 19151 of
July 530,
1971.
2
1d., Article 30.
53
1d., Article 30a-f.
54
1d., Article 30.
55
1d., Article 30. The registration date has now been extended to March 1, 1972 by Law
19,381 of December 197 1.
56
Law No. 19231 of September 10, 1971.
49
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variety of licenses, transfers of rights, and technical service arrange57
ments.
The new law added to the list of prohibited clauses or elements enumerated in the Automotive Reconversion Law (which under this law justifies
denial of registration), those requiring importation of technology obtainable
within Argentina, the absence of a proper relationship between the compensation and the license granted, the adoption of foreign jurisdiction or
foreign law and, most surprisingly, any agreement to use a foreign trade58
mark or trademark owned by a foreigner.
The national executive is empowered to establish ceilings on all royalties
and other payments by activity or product considering a wide variety of
criteria such as the economic development of the country, national interest,
conditions within the various sectors, and the anticipated profit levels. 59 A
failure to obtain registration will render the contract null and void.8 0 Contracts in existence at the date of the legislation must be registered before
March 1, 1972, and must conform to the new standards on or before
January 1, 1974.61
One cannot review this legislation without remarking the more than
striking similarity between it and the Andean group laws, this indicating a
clear pattern of cooperation and collaboration between Latin American
countries on a scale hitherto unknown. That such cooperation should exist
within the Andean group countries is in itself remarkable enough. That it
should include a country normally considered to be rather more industrialized such as Argentina, not within the Andean group, is an indication of the scope of the movement to regulate foreign capital and
foreign contracts in all of Latin America on a uniform basis.
Judicial Attack on Payments to Parent Companies
Aside from the direct attack on trademark licenses, the one notable
differnce between the Argentine and the Andean legislation, is the absence
from the Argentine law of any special provision relating to payments to
parent companies. It would be pleasant to think that this was a result of the
recognition by the Argentine legislators of the necessity of maintaining
equality of treatment towards services and payments from all parties, and,
of the tremendous importance of the technology available in multi-national
57

1d., Article I.
1d., Article 3.
59
1d.,
Article 4.
60
1d., Article 5.
61
Law 19, 381 supra note 55, this extended the earlier filing date of Jan. 1, 1972 provided
for in Article 7 of Law 19,231 supra note 56.
58
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companies. If this is the case, it is a view apparently not shared by the
Argentine tax authorities.
There can be little doubt that the outline above of the taxability of these
payments represents what is provided in Argentine law on this subject,
whether such payments are made to related parties or not. Notwithstanding
this fact, Argentine fiscal authorities are challenging payments of this
nature to parent companies as disguised dividends, withiout regard to the
nature of the service or license, or the amount of the payment.
What is even more remarkable, is that to this time they have argued this
position successfully in the Argentine courts in a number of cases, in which
neither the reality or value of the service or license, nor the reasonableness
of the payment, were challenged. 6 2 Lower courts have ruled that payments
to a parent company were not deductible as a business expense, and were
subject to the 12% dividend withholding tax. This line of cases has been
severely criticized by commentators both within Argentina and internationally. 63 The most recent of these cases is on appeal to the Argentine Supreme Court.
Whatever the outcome, the import of the challenge is unmistakable: the
fiscal authorities do not care to grant equal treatment to any payments of
any nature whatsover to parent companies, regardless of the justification
for these. This is the same mentality that motivated the absolute prohibition of the Andean group legislation, and it would not be surprising to see
the same rule eventually applied judicially or legislatively in Argentina.
Venezuela
Venezuela and Mexico are the only countries of those analyzed not to
have enacted direct regulatory legislation governing royalties and technical
fees. Of the two, Venezuela is alone in not having altered its treatment of
these payments in any way within the last decade.
The Venezuelan tax law applicable to payments for royalties and technical assistance, follows the strict principle of territoriality upon which
Venezuelan taxation is based. 64 In its Venezuelan application, this principle incorporates the total exclusion of non-Venezuelan source costs as
62
There have been a series of cases: Refinerias de Maiz Sociedad An6nima, Le Carbonne
Lorraine S.A.I.C. and most recently Parke Davis y Cia. de Argentina S.A.I.C., Decision 420,
March 24, 1970 of the Federal Tax Court (Tribunal Fiscal de la Naci6n); affirmed on appeal
August 3 1, 1971. The case is on further appeal.
63D. Jarach Regalias a favor de la Casa Matriz por Sucursales o Filiales en la Argentina
in LA INFORMACION, Buenos Aires, Dec. 1970, p. 1141; For a criticism by an international
authority see Ramon Valdez Costa: Abusos en los Gastos incurridos en el Exterior; reprinted
FISCAL, M6xico, D.F., No. 65, May 1971, at page 67 ff.
in INVESTIGACION
84
Venezuelan Income Tax Law. (Ley del Impuesto Sobre ]a Renta). Art. I
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items deductible in the computation of taxable income. 65 Because of the
presumed Venezuelan situs of the property subject to royalties or similar
payments to persons domiciled outside Venezuela, these are considered
deductible to the payor and taxable to the recipient at ordinary income tax
66
rates.
Applying the same principle, payments for technical assistance or services, not rendered in Venezuela, are not a deductible expense for the
Venezuelan taxpayer, nor are they taxable to the foreign recipient under
Venezuelan law. If rendered within Venezuela, the cost is deductible and
the income taxable to the foreign recipient, as with a royalty, at ordinary
income tax rates which escalate to 50% at income levels in excess of
67
6,000,000 dollars.
In both cases costs incurred within Venezuela are deductible; in the case
of the royalty payable to non-resident taxpayers, the licensee is obliged to
retain tax on 80% of the total. 68 A royalty is defined as any amount paid in
money for the use or enjoyment of patents, trademarks, copyrights, procedures and rights to exploration or exploitation of natural resources, determined in relation to a unit of production sales, exploration or exploitation. 69 The administrative interpretation given to the concept of services performed within Venezuela would appear to leave the majority of
technical service payments as non-deductible to the payor and non-taxable
to the recipient. 70 In an ordinary business situation involving unrelated
parties, this would tend to increase the total tax burden on technical fees
paid to foreign sources as compared with royalties.
Presumably the income to the Venezuelan payor as a result of his not
deducting the technical fee, will be taxed in a higher bracket than would the
same amount paid as a royalty to a foreign company with less overall
Venezuelan source income (and therefore with a lower tax bracket). In the
case of payments to parent companies, assuming the same relative income
levels, the result is absolute additional tax cost to the "economic unit"
which could range upwards to 25 or 30% because of the differential in tax
rates in different tax brackets. These rules make Venezuela the only country of those analyzed, to accord more favorable treatment to royalty payments than to technical services.
65d., Article 14.
661d., Article 1, Paragraph 3.
67
1d., Article 57.
68
1d., Article 14; Regulations of Venezuelan Income Tax Law. Articles 172, 173.
"aRegulations
on Venezuelan Income Tax Law Article 173.
1
7 ncome Tax Bulletin No. 50, January-February 1970, pp. 8, 9; 17, 18.
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Brazil
In Brazil the tax aspect and the direct regulation of payments for technical assistance and royalties have been intertwined for the past decade.
Until 1958 remittances abroad for technical assistance fees and royalties
could be made without limit and with full deductibility, subject only to tax
of 25%.71 In 1958 a 5% limit was established on deductions for technical
assistance expenses and patent royalties, and a 1% limit on trademark
72
royalties.
Brazil's 1962 exchange control law was one of the first attempts at direct
control of royalties and technical fees in Latin America. 73 It provided for
the registration of contracts with a Currency and Exchange Control (now
the "Banco Central de Brasil"). 74 Before authorizing the remittance, this
authority was empowered to verify the existence of the assistance rendered
in order to prove that it had been effectively rendered. 75 In the case of
patents and trademarks, to provide a base for a remittance, these had to be
registered in Brazil. 76 Deductions for income tax purposes of expenses for
technical, administrative and scientific advice were limited to the first five
years of a company's operation, or of the pertinent operations following the
introduction of a special production process. This period could be extended
with authorization from the Exchange Control. 77
Royalties for trademarks were not deductible. 78 No royalties of any sort
and no payments for technical services were deductible when made to a
parent company. 79 No remittance was permitted for patent or trademark
royalties to parent companies.8 0
The above system has operated virtually unchanged to the present day,
the exchange control authority exercising considerable discretion in limiting remittances by making a determination of need at the time registration
is sought. 81

71

Brazilian Income Tax Regulations, Articles 292(l), 309.
Law 3470 of November 28, 1958; Regulation 436 of December 30, 1958. The limits on
technical assistance payments and patent royalties were lower in some industries.
73
Law 4131 of September 3, 1962 as amended.
74
1d., Article 9.
75
1d., Articles 10, 12.
761d., Article 11.
771d., Article 12.
78
1d., Article 13.
7Law cit. supra note 73, Article 174, Sole paragraphs d, f.
80
Law cit. supra note 73, Article 14.
81
As of mid January 1972, new regulations were expected at any time.
72
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Chile

Chile, like Brazil, has a history of nearly a decade of direct regulation of
royalties and technical fees. And as in Brazil, this regulation has been
flexible rather than rigid. This same flexibility now characterizes the imposition of taxes on remissions for these purposes.

The Tax Aspect
In the first instance the deductibility of payments for royalties and
technical fees, may be challenged by the internal taxing authority if the
payments are unreasonable. Generally speaking, the standards of reasonableness have been established by reference to the normal amounts payable with respect to any particular category of license.
If no special tax rate has been determined in accordance with the
machinery described below, the royalty or technical payment is taxable to
a foreign recipient at the rate of 40%.82 However, under a series of
regulations the President may establish, on an annual basis, higher or lower
tax rates to apply to different categories of licenses. 83 He has used this
authority to increase the tax rate applicable to royalties and technical fees
related to certain articles up to 80%, and has lowered others by the
maximum allowable 20% to a net tax of 32%.
Direct Regulation
Under Chile's Decree Law 1272,84 all contracts containing obligations
to pay foreign currencies must be approved by t]he Central Bank. A special
registry has been established for license agreements, and a Commission
appointed to examine these. 85 Today that Commission is composed of
representatives from the Ministries of Development, Industries, the Central Bank and the Office of Foreign Investment, among others.
The approval of this Commission is entirely discretionary. In practice it
has established permissible levels for royalties and fees, by reference to the
nature of the activity, but even these are not rigid nor binding on the
Commission. In the latter years of the presidency of Eduardo Frei, the
Commission began to formulate a series of policies which reflect some of
82

Chilean Income Tax Law (Ley del Impuesto Sobre la Renta). Article 61.
8aDecree 1351 of the Ministerio de Hacienda published in the Diario Oficial of August
24, 1970 (Increases); Decree 1422 of August 4, 1969 (Decreases).
"Decree 1272 of September 7, 1961.
85Resolution of the Executive Committee of the Central Bank at Session 219 of September 4, 1963.
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the present Andean Group restrictions. Since that time it has not accepted
registration of license contracts with parent companies nor clauses prohibiting exports or establishing minimum royalties.
Although Chile has adopted the Andean Group's Decision 24,86 the
sections of that Law, on licensing and technical agreements, are enforced
today in Chile only as an applied policy of the Central Bank in its review of
new license applications. The implication seems to be that the Central
Bank wishes to maintain its nearly complete liberty to accept or reject
license agreements by applying its current policy standards to them. It
would seem most improbable, however, that these policies would be any
less severe or demanding than the literal requirements of Decision 24.
Licenses requiring foreign exchange are also subject to Chile's variable
exchange classification. On top the burden which this may represent,
internal taxes must be paid on the obtaining of foreign exchange, these

currently amounting to approximately

50%.87

Mexico
Mexico is the only one of the countries analyzed which has not enacted
and does not appear to be contemplating legislation directly regulating the
payment of royalties and technical fees. This is not to say that the Mexicans have ignored the subject, but rather only that they have opted for a
different solution to the problem presented.
The Tax Aspect
Until the passage of legislation effective in January of 1971, Mexico
favored the more traditional policy of taxing royalty payments at rates
higher than payments for technical services. Since that time both royalties,
defined as compensation for the exploitation of patents, trademarks and
tradenames, or for the right to use or exploit the same, and technical
service fees for the transfer of scientific and technological knowledge, are
subject to a withholding tax which escalates rapidly to 42%, and to a gross
receipts tax of 3%.88 The process by which Mexico arrived at this treatment is worth examining because it represents a different approach from
that adopted by nearly all the other Latin American countries.
The practice of favoring payments for technical services, dates from the
1950s, when such payments were subject to a 20% tax on incidental acts of
commerce, with the taxpayer usually being able to negotiate cost deduc86Decree
482 of June 30, 1971.
87
Law 16,466; Article 9.
88
Mexican Income Tax Law (Ley del Impuesto Sobre la Renta) Articles 41 IV, 31 Id.
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tions of up to 90%.89 There was a gradual tightening of the administrative
attitude toward negotiated deductions leading up to passage of legislation in
1959, subjecting such payments to a fixed tax of 3%.9o The 10% was
subsequently raised to 15% and again to 20%. 9 '
During the late 1960's, the Mexican Treasury Department undertook to
identify and classify remittances for technical assistance by country and
industry. Its studies, which have been published in its own official publication, revealed that although, as might have been expected, the United
States received more than half of these payments, the second country in
order of volume was the Republic of Panama, and the third Switzerland. 92 The first reaction to this came in 1969, when an amendment to the
Tax Law required that, for the payments to be deductible, the fiscal
authority could require proof of capacity and that the services were in
reality rendered. 93 Further investigation revealed that many of the payments originating in these countries were not supported by actual services.
The analysis by industry indicated that the pharmaceutical industry accounted for in excess of 10% of the total amount paid during 1968 for
94
technical assistance, more than any other single area of activity.
The conclusion that many of these payments were in fact disguised
royalties seemed inescapable. This conclusion was further supported and
the importance of the subject matter emphasized, by the comparison between the Mexico's taxable foreign remittances in 1968 for technical assistance- -- (800,000,000 pesos), royalties (380,000,000 pesos), dividends- - -(520,000,000 pesos), and interest (1,230,000,000 pesos). 95
In an official comment on the 1970 Law raising the tax on technical fees
to the level of that on royalties, an official of the Mexican Treasury
Department cited the difficulty of determining the reality and value of
technical services, as one reason for attempting to discourage fictitious
payments for services by an increase in the tax rate rather than through
direct regulation. 96 He pointed out that such treatment would, generally
speaking, not discourage services from industrialized countries where tax
credits were available for the Mexican tax paid. He concluded by saying
that his department anticipated, not an increase in revenue as result of the
891d., Article 28, 57 (since amended).
90
1d., Article 36 (since amended).
91
The
20% rate became effective in 1963.
92
1NVESTIGACI6N FISCAL, Publication of the Secretaria de Hacienda y Cr6dito P6blico,
M6xico, D. F., No. 46, October 1969, at p. 24, No. 65 May 1971 at p. 25.
9
Fraction XIII Art. 26, Law cited supra note 88.
94
See supra note 92.
95
1NVESTIGACION FISCAL cited supra note 92 No. 65, May 1971 at p. 27.
9
61d., No. 61, January 1971 at p. 36.
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increased tax rate. But rather a decrease as a result of the elimination of
ficiticious payments.
Direct Regulation-Mexican Style
As a matter of law there is no further direct regulation of royalties and
technical fees in Mexico. As a matter of fact, as part of its programs to
achieve greater integration of locally manufactured products, and to encourage new industries, the Mexican Government, during the last seven or
eight years, has had the custom of fixing maximum limits for royalties and
technical fees as part of the "special" legislation, granting individual enterprises the exemptions and other authorizations necessary for their business
activities. 9 7 The tactic is typical of the Mexican approach of allowing the
investment potential to create the incentive to conform to the flexible and
sometimes very individual standards, which reflect the policies of the
Mexican Government.
Evaluation
Much of the foregoing speaks for itself. Statistically it marks as dramatic
a change as can be imagined in the attitude of an entire continent, toward
the subject matter that may be the key to lessening the gap between
developed and developing countries. Although they have neither attracted
so much attention, nor created so much alarm, as the rash of confiscations
and laws restricting the ownership of property and businesses by foreigners, the new policies on the acquistion of technology by the countries of
Latin America may, in the final analysis, prove to be of more importance.9 8
Indeed it is precisely because the "capital" link is weakening that the
technological tie must be strengthened.
The success or failure of the new legislation to achieve its stated
goals-which it may be surprising to learn are in all cases the acquisition
and development of technology-will determine whether along with the
resources and capital, whoever may own them, there will be present that
catalytic element of technical capacity, that alone can give economic
growth the geometric rather than the linear progression it must have in the
developing countries.
97
The law under which tax exemptions are granted is the Law for the Encouragement of
New and Necessary Industries of December 31, 1954. The authorizations in question are
usually under the jurisdiction of the Ministry of Industry and Commerce.
"8Among many recent studies of the importance of technology in world development are
the Role of Science and Technology in Economic Development-UNESCO, 1970; J. Baran-

son, Industrial Technologies for Developing Economics,
INTERNATIONAL ECONOMICS AND DEVELOPMENT;
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From the somewhat painful analogy that is wont to be drawn with the
growth of devastated countries after World War 11, the most important
conclusion that emerges is that, more than any other element, the technical
capacity in human resources made possible the phenomenal histories of
economic growth in Europe and Japan. 99 The "new legislative look" in
technology in Latin America is an effort to reproduce that element.
The Past

Of the past attitudes toward technology in Latin America, little need be
said. Prior to 1962 there were no systems in operation for identifying,
evaluating or controlling the flow of technology. In the main, what there
was up until the late 1960s-a potpourri of fiscal laws discriminating on the
one hand against royalties (Peru, Mexico, Colombia) and on the other
against technical fees (Venezuela)-only encouraged the indiscriminate and
often clumsy use of these contracts as vehicles for extracting revenue from
the countries in question.
The Present

Reviewing the new legislation several major features emerge.
First, there is the entirely new and most emphatic insistence on substance in the technical agreement or license, and a system for individual
review of each contract. If this review is effective, there will henceforth
have to be technology of real value. Beyond that, license agreements will
have to identify and express that value. The era of the "boiler plate"
license contract is over in Latin America, and the attorney who pretends to
counsel a client in this area, had best be prepared to understand not only
the new laws but also the "technical product" he is selling.
Mexico alone has, for the moment, elected not to indulge in the
time-consuming and precarious process of evaluating every contract for
technology. Although Venezuela has no direct controls in effect, it is
almost certain to enact Andean type legislation during 1972. If the Mexican experiment proves successful, it will have avoided what may be the
principal institutional weakness in the new legislative pattern-namely, the
creation of a bureaucracy that will surely be a burden, and may not be
effective in evaluating and promoting technology.
Secondly, the local licensee whose bargaining position has often been
cited as the unequal element in the transfer of technology leading to
99

For two recent examples of these comparisons see Boletin Econ6mico de America

Latina, Vol. XV, published by the ECONOMIC COMMISSION FOR LATIN AMERICA and Campos

La Falsa Analogi'a del Modelo Japon&s; PROGRESO, October 1971.
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exploitation, 10 0 will now have a statutory equality and independence of
action, particularly in negotiating fees, in the areas of supply, exportation,
and internal technical development.
Thirdly, and somewhat anomalously, there is an almost vindictive determination to punish parent companies for their past sins. The prohibition of
all payments to related parties for royalties or technical assistance, represents what has been described by Dr. Ram6n Valdez Costa, in his paper
presented to the general meeting of the Inter-American Center of Tax
Administrators in Rio de Janeiro in May of 1971, as the "most drastic
solution" to the possibility of tax evasion. 10 1
Dr. Valdez' comments were directed principally to the Argentine jurisprudence discussed above, but they are equally applicable to legislative
discrimination or prohibition against payments to related parties. Such
dispositions violate the basic principle of equality before the Law, and
place the enterprises which must depend upon related parties for their
technology at a competitive disadvantage. Apart from the inherent injustice
of these provisions, there is a serious question whether this over-reaction
to an abuse will not have the effect of drying up what is unquestionably the
most bountiful and useful source of technology for developing countries.
It has been recognized that a very large part, if not the larger part, of the
technology available through private enterprise, must come from multina10 2
tional companies which would be directly affected by this prohibition.
Furthermore, the participation of such companies in the development of
national industries offers other advantages not usually available through
independent licensing sources. Among these are sources of financing, and
access to new products and to world markets. If the creation of a bureaucracy to evaluate technology is the organizational defect in the new laws,
the unjustified and unproductive discrimination against technical agreements with related parties may be their great conceptual error.
Fourthly, Article 3a of Argentina's Law 1923 1, authorizing the rejection
of all trademark agreements involving foreigners, may sound the death
knell for the trademark agreement as a source of revenue in Latin America.10 3 If the preambles and recitations of general criteria mean what they
say, about weeding out those elements not essential for the social and
10

°See C. Vaitsos cited note 18 supra at p. 808.
note 63.
2See J.B. Quinn, Scientific and Technical Strategy at the National and Major Enterprise Level, published in the ROLE OF SCIENCE AND TECHNOLOGY IN ECONOMIC DEVELOPMENT; UNESCO, 1970 at p. 83: "In fact international or multinational companies probably
occupy the most significant institutional role in transferring peaceful technologies among the
countries
in which they operate."
1 03
Law cited note 56 supra.
10
'Supra
10
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economic development of the countries involved, it will not be difficult to
understand the complete rejection of the trademark as an element of value.
Finally, apart from the enormous task of implementing the new laws in
an effective and meaningful way, there remains to be completed the reconciliation of the new direct legislation with the older tax legislation still in
effect. The new emphasis on the substance and value of the individual
transfer of technology is hardly consistent with the arbitrary differences in
treatment of royalties and technical fees which remain in some'countries.
Conclusion
The preamble to Decision 24 of the Andean Group Commission declares that the transfer of foreign technology represents a necessary element in the development of the member countries, and should receive
guarantees of stability to the extent that it provides a positive contribution.
In that principle is expressed the two-fold challenge presented by the new
legislation: on the one hand, the challenge to Latin America to establish
and maintain institutions that recognize the value of such technology; on
the other, the challenge to the possessors of the world's technology, to
demonstrate the contribution that technology can make to developing
countries. It must be confessed that the tasks are both so novel, their
accomplishment will surely have to be a cooperative effort.
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